


A second aspect of McA lpin is of great help to the defense. In excluding the
testimony of the defense witnesses, the trial court relied on Evidence Code section 352. The
Supreme Court found that this ruling constituted an abuse of discretion since : (1) the
evidence could have been quickly presented; and (2) it went to the central issue in the case.
(McAlpin, supra, 53 Cal. 3d at p. 1310, fn 15.) Thus, McAlpin is powe1ful authority for the
proposition that the trial court may not arbitrarily exclude proffered defense evidence.
In this regard, it must be emphasized that section 352 allows for the exclusion of
evidence only when "its probative value is substantially outweighed" by its prejudicial effect.
Thus, in a sex case where the defense is trying to prove a negative (i.e. the defendant did not
commit the act), the trial court should not use section 352 to exclude defense evidence.
(Kessler v. Gray (1978) 77 Cal.App.3d 284, 292 ["[w]here the evidence relates to a critical
issue, directly suppmts an inference relevant to that issue, and other evidence does not as
directly support the same inference, the testimony must be received over a section 352 objection absent highly unusual circumstances."].)
